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UNI TED STATES OF AMERI CA
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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11950
V.

GARY B. WHEELER

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Jimy N. Coffrman, rendered on June 8,
1992, at the conclusion of a hearing on the issue of sanction

only.' The | aw judge upheld an order of the Adm nistrator

'An excerpt fromthe hearing transcript containing the
initial decision is attached.

Because respondent did not reply to the charges in the
Adm nistrator's conplaint, the |law judge deened the charges
admtted and granted the Adm nistrator's notion to hold the
heari ng on sanction only.
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suspendi ng the respondent's private pilot certificate for 180
days on allegations that he had violated sections 91. 79(a) and
(b), and 91.9 (now 91.119 and 91. 13) of the Federal Aviation
Regul ations ("FAR " 14 C.F.R Part 91).2 For the reasons
di scussed below, we will affirmthat decision.
The suspension order, which served as the conplaint, was
dated May 24, 1991. It stated that:
2. On or about August 17, 1989, you operated civil aircraft
N8043C, a Piper PA-28, the property of another, on a flight
in the vicinity of Bowing G een, Kentucky.
3. During the course of the above flight you nade severa
| ow passes over a congested area, specifically the Pearce
Ford Tower at Western Kentucky University, Bowing G een,
Kentucky, at an altitude of approximately 600 feet.[?]

Respondent, who did not personally attend the hearing but was

represented by counsel there, contends on appeal fromthe | aw

°The regul ations read, in pertinent part:

8§ 91.79 Mnimum safe altitudes; general.
Except when necessary for takeoff or |anding, no person may
operate an aircraft below the follow ng altitudes:

(a) Anywhere. An altitude allowing, if a power unit
fails, an energency |anding w thout undue hazard to persons
or property on the surface.

(b) Over congested areas. Over any congested area of a
city, town, or settlenent, or over any open air assenbly of
persons, an altitude of 1,000 feet above the highest
obstacle within a horizontal radius of 2,000 feet of the
aircraft.

8 91.9 Careless or reckl ess operation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

3According to testinony at the hearing, the tower was about
300 feet high.
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judge's decision that his rights were viol ated because he was not
gi ven an opportunity to prepare a defense before, or to be heard
at, the hearing. To understand respondent's position, a brief
review of the sequence of events follow ng the service of the
suspensi on order i s necessary.
Respondent, through an attorney, filed a notice of appeal on

June 12, 1991, fromthe Adm nistrator's order. The Adm nistrator
then filed a conplaint, dated June 18, 1991, to which respondent
not only did not file a tinely answer, but never replied at all.*

On April 6, 1992, respondent and his attorney were notified that
a hearing had been schedul ed for June 8, 1992.° On April 10,
1992, the Admnistrator filed a notion for judgnment on the

pl eadi ngs or for hearing on sanction only, based upon
respondent’'s failure to file an answer. On April 13, 1992,

anot her attorney entered an appearance on respondent's behal f.

“Section 821.31(c) of the Board's rules, 49 CFR Part 821,
requires the respondent to file an answer to the Adm nistrator's
conplaint wwthin 20 days of service. This section reads, in
pertinent part:

Answer to conplaint. The respondent shall file an
answer to the conplaint wthin 20 days of service of the
conpl aint upon himby the Adm nistrator. Failure to deny
the truth of any allegation or allegations in the conpl aint
may be deenmed an adm ssion of the truth of the allegation or
al l egati ons not answered. Respondent's answer shall also
include any affirmative defense that respondent intends to
raise at the hearing. A respondent may anmend his answer to
include any affirmati ve defense in accordance with the
requi renments of 8 821.12(a). In the discretion of the | aw
judge, any affirmative defense not so pleaded may be deened
wai ved.

®The Board's rules of practice require 30 days' notice. See
Section 821.37, 49 CFR Part 821.



4
That attorney, on June 4, nore than a nonth after the tine for
filing an answer to the Adm nistrator's notions had expired,
filed a statement in opposition to them® The |aw judge deened
respondent’'s failure to answer the conplaint as an adm ssion of
its allegations.” He therefore granted the Adnministrator's
nmotion to limt the hearing to the issue of sanction.

At the hearing respondent's attorney indicated that he had
been retained by respondent’'s nother because respondent was
stationed in Germany, serving in the United States Arny, and
coul d not be present for the hearing. He also indicated that he
had not nmet with respondent to discuss the case and had cone into
the case late. At the conclusion of the hearing on sanction, the
| aw judge affirmed the 180-day suspension.

Respondent initiated the appeals process by filing a notice
of appeal with the NTSB O fice of Law Judges on June 12, 1991,
al nost a year before the hearing was held, clearly an anple

anount of tinme in which to prepare a defense. He therefore

°By letter dated April 22, 1992, this attorney, M. Hernman
Bradl ey, had earlier requested a six-nonth continuance.
According to a handwitten note in the case file signed by the
| aw judge and dated April 28th, the law judge told M. Bradley in
a tel ephone conversation, "no continuances.” The record contains
no information concerning a wthdrawal by respondent's first
attorney of record.

‘One of the argunents respondent raises on appeal is that
the Adm nistrator failed to prove the allegations of the
conpl aint by a preponderance of the evidence. However, since the
charges were deened by the |l aw judge to have been adm tted by
respondent’'s failure to answer the conplaint, see 49 CF. R
§ 821.31(c), and respondent has not denobnstrated, or even argued,
that the law judge erred in so ruling, he is not free on appeal
to challenge the sufficiency of the evidence to support the
charges agai nst him
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cannot reasonably argue that he was not given sufficient tinme to
def end agai nst the charges because his second attorney may have
had only two nonths to prepare for the hearing once it was
schedul ed.® Rather, we think these circunstances show that
respondent had adequate tinme to prepare, but that the tinme
avai l abl e for preparing a defense was not put to good use. In
any event, he has not shown an abuse of discretion in the |aw
judge's refusal to postpone the matter.

Al t hough respondent was represented by counsel at the
hearing, and has identified no reason why his attorney could not
adequately represent his interests on the matter of sanction in
hi s absence, he argues that his opportunity to be heard was
abridged. This argunent fares no better than his first, for it
too is an attack on the validity of the law judge's refusal to
indefinitely continue the case until such tinme as respondent nade
known when he could be personally present at a hearing. Once
again, we find no abuse in the law judge's ruling. It does not
appear that the respondent had advised the Board that his
mlitary service abroad, or any other factor, m ght present a
probl em for scheduling a hearing, and, of course, the fact that

respondent may have been on mlitary duty in Germany did not, in

8Respondent's second attorney, who had al nost two nonths

notice of the hearing, does not indicate what efforts he nmade, if
any, after learning of the date for the hearing, to comrunicate
with his client in order to prepare a defense. At the hearing,
he called no witnesses and submtted no evidence. He makes no
argunment here that respondent could not have participated in the
hearing via tel ephone, or that his deposition could not have been
taken in tinme for subm ssion at the hearing.
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and of itself, establish that he could not have returned to the
United States for attendance at the hearing on his appeal.
Counsel presented no evidence on these matters or any others, and
he of fered no reason for respondent's failure to have answered
the Adm nistrator's charges during the year his appeal had been
pending. On this record, the | aw judge coul d reasonably concl ude
t hat respondent had not exercised diligence to protect and
preserve his appeal rights and that further delay in hearing the
case so that he could be present had not been shown to be
war r ant ed.

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent' s appeal is deni ed,;
2. The Administrator's order and the initial decision are

affirmed; and

3. The 180-day suspension of respondent's private pil ot

certificate shall begin 30 days after service of this

order.?®

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.

°For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR 8§ 61. 19(f).



